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REBUTTAL TESTIMONY
OF RAUL GALAZ
OF INDEPENDENT PRODUCERS GROUP

A. SDC WITNESS JOHN SANDERS RETAINS NO PARTICULAR
QUALIFICATIONS TO CONSTRUCT A METHODOLOGY
ASSESSING THE VALUE TO CABLE SYSTEM OPERATORS OF
RETRANSMITTED PROGRAMMING.

Despite presenting Mr. John Sanders as its chigiess in several
proceedings, it was not until his most recent estiy in the consolidated
proceedings for 2004-2009 cable/1999-2009 satetljalties that it was revealed
that Mr. Sanders has literally zero experiencéendubject for which he was
requested to opine. While Mr. Sanders’ resumestthét he and his firm “[have]
been actively involved in both fair market valuascand asset appraisals of over
3,000 communications and media businesses”, imm®tinstance has that
involved either cable or satellite retransmissions.

Specifically, upon questioning by the Judges, Mmnders had the following
to say:

JUDGE STRICKLER: “Okay. Have you been involvedgmmnally in

determinations made by cable system operatorg@titgasystem
operators, in terms of choosing which stationsetoansmit?”

* * *

MR. SANDERS: “To the best of my recollection, Meanot been
involved in any decisions to carry an out of maation. You
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know, we've probably done -- we number projectsyaget them in
my company. | think we're now at like 3,328 was ldst number we
gave. But | don't have any — if | ever did, | ddréive a recollection of
it.”

* * *

JUDGE STRICKLER: “Has Bond and Pecaro been invabivethat
particular activity — again, “that activity” beirige decision whether
to retransmit a station from one market to another?
MR. SANDERS: “Not to my recollection, but it's prble.”
Docket nos. 2012-6 CRB CD 2004-2009 (Phase I1)2ZDTRB SD 1999-2009
(Phase Il), Testimony of John Sanders, Tr. at pR& (Apr. 14, 2015).
Immediately following the foregoing testimony, Mdanders stated that he
has been involved in valuations for the purposthefselection of syndication
programming by &roadcasteybut no person has ever challenged that such
decisionmaking for &roadcasteiis based on anticipated viewership ratings which,
to abroadcasteydirectly relates to the advertising dollars thdtroadcaster can
secure.
The foregoing is poignant for the obvious reas@t Mr. Sanders purports
in his report to detail the bases by which cabktesy operators (“CSQO”) engage in
a decision as to which programming to retransiredictably, Mr. Sanders

resorts to his observations abbubadcastersbut without the benefit of ever

having spoken once with a CSO regarding such nsatteuch lack of due
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diligence in the consideration of a CSO’s motivesders on obscene in light of
the outstanding credentials of witnesses who hestified in the very same
proceedings in which Mr. Sanders has testified, wenesses with decades of
experience in the cable television industry, wha@wehbeen owners of cable
systems, and who remain the expert witnesses biferéederal Communications
Commission on behalf of the largest CSOs in thaddnbtates — all of whom
disagree with Mr. Sanders’ premise. See, e.g.,D@€gnated Testimony, Docket
nos. 2012-6 CRB CD 2004-2009 (Phase II), 2012-7 GRBL999-2009 (Phase
II), Testimony of Michael Egan, Tr. at pp. 105-28pr. 15, 2015).

Despite such obvious resources by which to consiaevalidity of his
premise — that CSOs select programming for digtansmission based solely on
broadcaster ratings in the local (non-distant) reearkMr. Sanders resorts to the
use of blinders, not even bothering to review tleaki of contrary testimony.
Whether this lack of scrutiny was the product of Banders’ apathy, or the SDC’s
“straitjacket” method of limiting Mr. Sanders’ ragaes for consideration (see
infra), neither can be countenanced.

In fact, in order to rationalize this decision &byrsolelyon viewership
ratings data to attribute value to retransmittezjpgmming, Mr. Sanders cherry-

picks a narrow quote from the Judges from the 28W0B cable decision, ignoring
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their more comprehensive position. As the Judgeed in the same opinion cited

by Mr. Sanders:
“Indeed, the Judges conclude that viewership isritial and
predominant heuristic that a hypothetical CSO waaldsider in
determining whether to acquire a bundle of progréonslistant
retransmission, subject to marginal adjustmentdegéo maximize
subscribership. Nevertheless, the Judges are aeluict rely solely on
viewership data merely because the marginal bug@idjustments
are not readily measurablEhe Judges must also consider subscriber
fees and subscribership levels, even if the evidence relating to
subscribership creates only a crude proxy for a$iing the economic
bundling issue.”

Docket no. 2008-2 CRB CD 2000-2003 (PhaseHihal Determination of

Distributions, Phase |lat p. 37 (Aug. 13, 2013) (emphasis added).

The testimony of all witnesses with CSO backgrauticit have appeared in
royalty distribution proceedingmiformlydisagree with the position that CSOs
rely on the viewership ratings garnered by the thcaat stations. All of these
witnesses appeared in distribution proceedingpdaties other than IPG, and one
of which appeared for IPG ten years subsequentoriing to these experts, all of
whose testimony was cited in precedential opinitims determination as to which
stations will be retransmitted are based on whatfansmitted stations will
generate the greatest increase in cable systeraradrship. See IPG Designated

Testimony, citing Docket nos. 2001-8 CARP CD 98@BRase ), Docket nos.

2012-6 CRB CD 2004-2009 (Phase I1), 2012-7 CRB 88012009 (Phase lI),
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Testimony of John Fuller, James Trautman, Michagrt: Judith Allen, and
Gregory Rosston. While such decisions are mosbobly reflected by data
showing which stations and programming has actdmBn retransmitted (i.e.,
subscribership data), and despite the availalfisuch data in these very
proceedings, no attempt was made by Mr. Sandensdoporate such data into his
proposed methodology.

No doubt, Mr. Sanders is unaware of the fact pinagramming currently
falling in the devotional programming category usethe part of the Phase |
“Motion Picture Association of America and otheogram syndicators” category.
Devotional programming was separated out in praocgsdelating to 1980
royalties precisely because devotional programmérem purchase their time
with broadcasters and present it commercial-fresgjead that viewership ratings
were an irrelevant measure of the value of devatiprogramming. SeEo80
Cable Royalty Distribution Determinatipd8 Fed. Reg. 9,552 (Mar. 7, 1983).
According to such devotional parties, who remairt phathe existing SDC, a
greater value was realized by the cable systenatgsrthan is reflected by local
Nielsen ratings. Id. In fact, then-existent Nezistudies accorded a zero value to

devotional programming, despite the significanuwaé of retransmission. By all
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accounts, Mr. Sanders and his clients have corheifale to disregard the very
basis on which the devotional programming categ¢mok root.

B. THE TESTIMONY OF SDC WITNESS JOHN SANDERS WAS
‘STRAITJACKETED".

At pages 2-3 of his testimony, SDC witness Johrd8emidentifies the
materials that he considered but those materiaigesvently fail to include:

- any testimony of any rebuttal withess ever produnetPG;

- any testimony by a non-SDC witnesses;

- numerous precedential decisions directly addresbiag
motivations of cable system operators for the sieleof
programming that will be retransmitted on theirteys.

In its written direct statement, IPG has design#tedestimony of several
IPG and non-IPG witnesses whose testimony wasdhs fior and cited in
precedential decisions addressing the selectignogframming retransmitted by
CSOs. The obvious failure by Mr. Sanders to carsaohy of the foregoing
testimony and decisions is particularly troublesdreeause IPG has previously
criticized the SDC and Mr. Sanders’ testimony fos xact same reason, i.e., that
his proposed methodologies have purposely igndredestimony of other

gualified witnesses and precedential decisionsiolnncertain terms, the selection

of materials provided to Mr. Sanders appears te lstraitjacketed” his opinion.
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The Judges have previously criticized IPG for ositdi “straitjacketing” its
witness Laura Robinson when IPG did not provide Rtshinson Nielsen ratings
data that IPG neither had in its possession nddaeasonably afford to purchase.
Docket no. 2008-1 CRB CD 98-99 (PhaseHipal Determination of Distributions
of 1999 Cable Royalty Funds (Phase #) p. 38 (Jan. 14, 2015). In the instant
case, the broad swath of materials that weteonsidered by Mr. Sanders was not
only freely available, but was already in the pesgm of the SDC. On this basis
alone, Mr. Sanders’ testimony and opinions ardedinand cannot be considered
credible.

C. THE DATA ON WHICH MR. SANDERS SUBMITS HIS

PROPOSED METHODOLOGY HAS ALREADY BEEN RULED
AS DEFICIENT BY THE JUDGES, EVEN WHEN AUGMENTED
BY DATA THAT THE SDC FAILED TO INCLUDE.
ADDITIONAL BASES EXIST FOR REJECTING SUCH DATA.

As described by Mr. Sanders, his proposed methgglalonsists of the use
of one source of data to value any given devotibnahdcast -- the national
averages of local ratings for the subject prograaisg broadcast.For each of the

years 2000-2003, the local ratings measurementghash Mr. Sandergxclusively

relies are the Nielsen “RODP” reports for the maoitirebruary. To confirm the

' To be more accurate, Mr. Sanders relies ontiheber of householdsrojected
to have viewed particular programs.
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validity of using local ratings, Mr. Sanders congalithe correlation between local
ratings and what is ostensibly distant viewersliifhe same group of programs.

Problematic for Mr. Sanders and the SDC is thetfadtthis panel of Judges
has already deemed this data insufficieBpecifically, in the consolidated 2004-
2009 cable/1999-2009 satellite proceedings, the’SpP@posed methodology for
distributing satellite royalties for 1999-2003 eglion thedentical 2000-2003
February RODP reports, but “scaled’ by numberdisfant subscribers who are
able to access the programs”. In respongkatproposed methodology based on
that data, the Judges stated the following:

“The SDC’s implementation of its methodology suférom a critical
lack of data. First, Dr. Erdem bases his concluta local ratings
are an appropriate proxy for distant viewing oroaelation that he
derived solely from February 1999 data. There ibasis in the
record for the Judges to conclude that the coroglddr. Erdem found
in the 1999 data continues unchanged throughouritiee
succeeding decade. Dr. Erdem’s decision to resdritise analysis of
relative market value over a decade on such a dimamslice of
distant viewing data raises a question concerriiageliability of the
application of his methodolog$ee4/16/15 Tr. at 170 (Robinson).

Second, the local ratings data on which Dr. Erdestsrhis
conclusions regarding relative market value aresextly sparse. For
1999 through 2003, Dr. Erdem relies on ratings ffata a single
month in each year to compute relative market valhe Judges will
not rest a determination upon such a slender etratgmeed.

The Judges conclude that, given the lack of conteamzous distant
viewing data, and the dearth of local ratings data-cempetent
persuasive evidence that such data are not neegedduce reliable

11

INDEPENDENT PRODUCERS GROUP REBUTTAL TO THE WRITTEN
DIRECT STATEMENT OF THE SETTLING DEVOTIONAL CLAIMAN TS



REDACTED: PUBLIC VERSION

results from the SDC’s viewership-based methodelethe Judges
cannot employ that methodology to distribute thedkiat issue in this
proceeding.”
See Docket nos. 2012-6 CRB CD 2004-2009 (Phased12-7 CRB SD 1999-
2009 (Phase IIYDrder Reopening Record and Scheduling Further Rrdowys at
pp. 4-5 (May 4, 2016).

Even though the foregoing firmly establishes thatMr. Sanders’ current
proposed methodology is already deficient as aenafttprecedent, certain rather
evident bases for rejecting Mr. Sanders’ proposethadologyadditionally exist.

In the consolidated proceeding addressed aboveathes attributed to programs
by the SDC were “scaled’ by numbers of distantssuitbers who are able to
access the programs”. 1d. at pp. 4-5. In theerumproceeding, the SDC has
engaged in no such “scaling”. Rather, the SDC&ppsed methodology is simply
to apply the national averages of local ratinggliersubject programs being
broadcast, and apply values exclusively on suctsbds a phrase, the
methodology proposed by the SDC in this proceeimyamatically more
rudimentary and limited than the methodology alyeegected by the Judges
because of a “critical lack of data”.

Although it should appear self-evident, a methogglbased exclusively on

local ratings fails to account for the vast vaaas by which local stations are
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retransmitted into distant marketplaces. For exangata relied on to create
IPG’s methodology includes a variety of stationgJuding some with as many as
33,696,042 average distant subscribers and, imaginbther stations with a mere
1,976 average distant subscribers. Under Mr. Sahgeposed methodology, a
1.0 rating applied to broadcasts on the latterlIstzdion is treated as being of
equal value to a 1.0 rating applied to broadcasthe latter station. The very
nature of the royalty being distributed in thesecgedings is fodistant
retransmission, so the failure of Mr. Sanders tals’ the ratings according to the
number ofdistantsubscribers make the SDC-presented figures langelgvant.

In fact, one other rather evident error exists in $anders analysis. By
failing to “scale” the local ratings data with diet subscriber data, Mr. Sanders’
methodology relies on local ratings datagen when the local stations are not
distantly retransmitted No attempt is made to even determine how marlyeof
local stations from which the local rating datalésived were distantly
retransmitted, much less what percentage of thengmission market those
stations represent, all of which data was in thespssion of the SDC from earlier
discovery in this proceeding.

Mr. Sanders’ is amply aware of these and otheesselating to the use of

Nielsen meter data, as his own testimony in Codatdd Docket No. 14-CRB-
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0010-CD/SD(2010-2013), filed on December 29, 20&veals the following
testimony by him:

“Although metered data can give more up-to-datermftion where it is
available, and is frequently cited for programdwarge national
audiences, diary data is often regarded by thestngas being more
informative and, therefore, a better measure afevarhis is true because
diary data is collected from all market#hereas metered data is
collected only from certain markets and a samplgenfgraphical areas
and because diary data utilizes far more househtblds metered data
and is therefore regarded as a more accurate andlgr measure,
particularly for programs with comparatively lowewing levels or in
smaller markets. Additionally, diary data likelyoprdes a better measure
as to what viewers actually value, because it sholat viewers say

they were actually watching, rather than simply thiee the television
was on a particular channel.”

Consolidated Docket No. 14-CRB-0010-CD/SD(2010-300\&itten Direct
Statement of the Settling Devotional Claimantst. Ti#ésSanderst pp. 5-6.

In sum, Mr. Sanders’ methodology relies exclusiva data that, even
when augmented by other data in the consolidat8éd-2009/1999-2009 satellite
proceedings, was found deficient. Such data aeslacal ratings data to
appropriatadistanttransmission royalties, with zero regard for whethe local
ratings data is derived from stations with anyatisretransmission, or whether the
surveyed stations represent any significant peagendf the distant retransmission
marketplace. Finally, by Mr. Sanders’ own admissg&uch local ratings data

(metered) is far more limited than distant ratidgsa (diary data) utilized in these
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proceedings that has already demonstrated extraoydizero viewing” rates, a
problem exacerbated by the significantly fewer dieval broadcasts available for

measurement (see infra).

D. THE SDC ATTEMPTS TO BOLSTER ITS “LOCAL RATINGS”
METHODOLOGY BY AN OSTENSIBLE CORRELATION
COEFFICIENT THAT THE SDC CANNOT VERIFY.

Although Mr. Sanders asserts that he has foundralaton coefficient
ranging from 0.71 to 0.89 between the local ratigs on which his proposed
methodology relies and “HHVH reports prepared bgrAWhitt based on Motion
Picture Association of America (“MPAA”) data”, sjgarinformation is provided
about the HHVH reports and figures. This is foodoeason. The SDC and Mr.
Sanderglo not haveany of the underlying data that ostensibly resuitethe
reports. In fact, the SDC has not produced a sidgtument or electronic file
demonstrating the source of the HHVH figufeShe HHVH figures for which the
SDC and Mr. Sanders asserts he has found a “stcrgglation coefficient are

literally just numbers on a page, with no electcam documentary backup. The

SDC and Mr. Sanders nevertheless attempt to balstesignificance of their

2 IPG will be filing amotion in limineto formally exclude any reference to or

reliance on the HHVH reports referenced in the S@{@ten direct statement.
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“local ratings data” methodology by asserting aeation coefficient with data
that they cannot even confirm

The SDC has already stated in its direct statethemit does not have and

has chosen not to acquire the underlying datagdBAA studythat ostensibly

created the “HHVH results” (see SDC WDS at pp. .748)fact, Mr. Sanders
reveals that the data underlying the HHVH repasts2000-2003 “are not in Mr.
Whitt's possession”. Id. Moreover, while the SBs3ert that they obtained the
HHVH report from computer programmer Alan Whitteyhdo not even submit
Mr. Whitt's declaration as to his qualificationg freating an HHVH report, what
data was used to derive the HHVH figureshowthe HHVH figures were
derived, making any assertion by Mr. Sanders’ dee¢dHHVH figures
impermissible hearsay.

While the SDC may have made a strategic decisimot@cquire the data
necessary to substantiate any “bottom line figureé€annot reasonably now ask
its adversaries or the Judges to accept unvewfiidplires. “All bottom line
figures must be verified, and all parties must teppared to share all of the
underlying data that contributed to those bottame-higures.” Order in Docket no.
94-3 CARP CD 90-92 at 2 (October 30, 1995); Orddddcket no. 2008-2 CRB

CD 2000-2003 (Phase I1) (October 24, 2012). Neediitly than why the Judges
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cannot utilize the unsubstantiated figures for Wwhtte SDC has absolutely no
means to verify, the Judges cannot utilize a pugpg@orrelationwith such
figures?

As though the foregoing is not already ample te tm# any consideration of
the ostensible correlation, Attachedeagibit 1 is a printout of the Excel
spreadsheet that the SDC produced to substantiettecsrrelation (SDC
00001471). Of immediate note are the number aéintes in which there are wild
swings in the percentages attributed to prograrhsrevone or the other
measurements is double the other measurementddicmal note are the number
of instances in which no number appears in a pdati¢cRODP” or “HHVH” cell,
while a positive number appears in the opposingDROor “HHVH” cell. These

are what can be characterized as instances in \ilinech is “zero viewing” for

® It bears noting that while the SDC argues thatd is a “strong” correlation

coefficient between its “local ratings data” metblmd)y and the unsubstantiated
“HHVH?” figures, wide variations exist between thesults. For example, for
calendar year 2000, the “local ratings data” methagly attributes IPG programs
with 28.30% of the devotional pool, while the HHYigure is ostensibly 39.20%,
l.e., an increase of 10.90% of the royalty pool argB.5% increase over the figure
advocated by the SDC.

In fact, when the correlation coefficient idotaated just for IPG-represented
programs, the range of correlation drops considgrand varies from 0.39 to
0.81, with an average of 0.61. 3&dibit 2. This is a simple calculation
performed by modifying the range of cells beingleated on the electronic
version of the Excel spreadsheet produced by the &SDC0000147 Ekhibit
1).
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either the “RODP” or “HHVH” measurement fall broadcastsf a program, yet
Mr. Sanders has obfuscated the correct correla@yoomitting reference to the
zero viewing instances, therefore miscalculatiregdbrrelation coefficient.

To be clear, the “HHVH figures” to which Mr. Sanderefers isnot data
derived from the study performed by Dr. Gray ondiebf the MPAA, and
adopted for the Program Suppliers category of @mmgning in the 2000-2003
cable proceedings. Even though such data waéatsmlable for the SDC to
utilize in this proceeding if it had so chosen, 812C elected neither to request
such data from the MPAA nor ask the Judges to dheeproduction thereof.

Finally, and just as a matter of logic, the questitust be asked why the
SDC has attempted to demonstrate a correlationdagtvocal ratings” data and
(what is purported to be) distant ratings datdyeathan just relying on the distant
ratings data. Clearly, the royalties at issudnig proceeding relate to the distant
retransmission of broadcasts. Ergo, distant ratdaja would clearly be more
pertinent. Two reasons exist for the SDC’s hesgéo do so.

First, and as set forth above, the SDC has literadlinformation to
substantiate the source data for the figures,sthind witness statement as to
who prepared the data or those persons’ qualifinatiand no information as to

how the distant retransmission figures were actudrived. Second, the distant
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retransmission figures for which the SDC seekstal#ish a correlation are, on

the whole more advantageous IPG than to the SDC.

Table 1
SDC method HHVH method Difference
2000 28.30% 39.20% 10.90%
2001 27.20% 23.00% -4.20%
2002 32.60% 38.10% 5.50%
2003 31.80% 29.50% -2.30%

In sum, the SDC has asked the Judges to find ggnie in a correlation
between the RODP *“local ratings data” figures apage full of numbers for
which there is no documentary or electronic backspensibly obtained from an
individual who has not appeared as a witness isetipeoceedings, for which there
is literally no explanation as to what data waba#d as a basis for the figure or
how the figure was derived, all of which is datattthe SDC freely admits it could
have secured but elected not to obtain. Additignt#ie correlation is for four
weeks in February for any given year, ignoringrémaining 48 weeks of the year,
and omitting from the correlation the several ins&s in which positive ratings
were recorded by one measurement and no ratingsreeorded by the other

measurement. The HHVH figures are inadmissibleraretheless questionable,
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as is any asserted correlation between such figur@éshe SDC “local ratings
data” figures.

E. THE SDC’S “LOCAL RATINGS” METHODOLOGY

GENERATES HIGHLY QUESTIONABLE RESULTS BECAUSE

OF THE LIMITED NUMBER OF NIELSEN MEASURING

POINTS AND LIMITED NUMBER OF MEASURED

BROADCASTS.

1. The Nielsen “RODP” report indicates thatany IPG-represented
program has half the viewership ofany SDC-represented
program.

For the calendar years 2000-2003, | have identB&@75 retransmitted
broadcasts compared to the SDC’s 76,123 broadcaptesenting 54.74% of the
retransmitted broadcasts compensable in this pdougéor the distribution of
devotional programming royaltiés.

This figure is significant when compared to therage percentage of

royalties that the IPG and SDC proposed methodetogssert are allocable to

IPG. The IPG methodology proposed herein geneeateserage percentage of

* | originally identified 93,664 retransmitted ldrasts of IPG programming, but

as revealed in the pleadings surrounding the SIMd$on to Strike IPG’s Written
Direct Statementfiled April 4, 2017), | had errantly included tB801 broadcasts
of Salem Baptist Church and Jack Van Impe MinistrilPG acknowledged this
error and revised its claim accordingly pursuanPi@’s Notice of Revised Claim

to 2001 Royalties (Devotionafjled May 10, 2017. Consequently, the number of
retransmitted broadcasts of IPG programming hascestito 92,075. The total
number of retransmitted devotional broadcasts addckby this proceeding is
168,198 (92,075 + 76,123 = 168,198).
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52.34% allocable to IPG, whereas the SDC methogalegerates an average

percentage of 29.98% allocable to IPG, a vastlyllsmpgercentage.

Table 2
SDC method IPG method Difference
2000 28.30% 40.69% 12.39%
2001 27.20% 42.32% 15.12%
2002 32.60% 62.69% 30.09%
2003 31.80% 63.66% 31.86%
Average 29.98% 52.34% 22.37%

Predictably, the SDC will assert that IPG’s peragetof broadcasts is very
close to the value allocable to IPG broadcastsniftig’s proposed methodology
simply because the IPG methodology relies on amelaomponent. However,
such criticism would be misplaced because the IRhadology also factors in
the number of distant subscribers capable of reagihe retransmitted broadcast.
As noted earlier, the number of distant subscribarspled as part of IPG’s
proposed methodology varies widely when consideitieg?200-231 stations
sampled by IPG for each of the years 2000 thro@gl82 As such, the only
conclusion that can be reached mathematicallyaisttie average number of
distant subscribers being reached by IPG retrateanirogramming is slightly
higher than the average number of distant subgsriing reached by SDC

retransmitted programming.
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An explanation must nevertheless be reached aBydR retransmitted
program constitutes 54.74% of the volume, yet garoaly 29.98% of the
viewership ratings in the data relied on by the SIAccording to such figures, if
valid, one could only surmise that over the cowfs&imost one hundred thousand
broadcasts, the average broadcast of four IPGstridted programesonsistently
have half the viewers as any of 22 SDC retransdchfitegrams, despite having a

significantly greater number of broadcasts thatawerage, are made available to a

greater number of subscriberschallenge that this is an incorrect conclusemd

that a more obvious explanation exists.

2. The Nielsen “RODP” report fails to measure most destional
programming, and relies on an inadequate amount déroadcast
measurements from an inadequate number of househdd

The “local ratings” methodology proposed by the SB@lready of
guestionable validity for the mere fact that iieslexclusively on viewership
ratings only during four weeks in February, igngrthe other 48 weeks of any
given year. Such sliver of information, particlyagiven the prevalent amount of
“zero viewing” whereby a Nielsen measured broadisastedited with no viewers,

raises the prospect that an inadequate numberetddyi measuring points exist.

The significance of this fact is exacerbated whamsalering a small programming
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category, such as the devotional programming cagegdich has a much smaller
number of broadcasts relative to the aggregaterpnaging that exists.

The problem of an inadequate number of Nielsen or@agpoints is even
further exacerbated when only a handful of progranesmeasured. According to
the RODP reports, IPG retransmitted programmingsitiutes only four programs
for any given year,whereas SDC retransmitted programming consti@#&2
programs. SeExhibit 1. During calendar years 2000-2001, an aggregatelgf
17 programs are measured, and during 2002-200 1dnprograms are measured.
Id.

Figures from the Nielsen diary data utilized in fflnegram suppliers
category for the 2000-2003 cable proceedings (Plhademonstrated that of the
5.9 Million Nielsen measured broadcasts, 76% to &%l broadcasts measured
for each of the years from 2000-2003, recordedid@'the number of households
projected to be watching a station. $& Rebuttal to th&Vritten Direct
Statement of the MPAA-Represented Program Suppliessimony of Raul Galaz

at pp. 18-19, (May 15, 2013). Whereas the RODBrtelo not lend themselves

> The Nielsen RODP reports recorded no instantbsadcasts of programming
controlled by IPG-represented claimant Billy Grahawangelistic Association for
any of the years 2001-2003, though IPG’s datactfteno less than 824
compensable broadcasts. See discusExmbpit 4, infra.
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to assessing the level of Nielsen “zero viewingsurch reports, the fact that 48 of
52 weeks are already ignored means that 92.3%eafdlmpensable broadcasts are
not being measured. Moreover, the more limitednmeadf the Nielsen “metered”
data utilized by him in this proceeding is well kng and even acknowledged by
Mr. Sanders in his testimony in other proceedingursory review of the RODP
reports reflects the same issue as exists witlsinetliary data, i.e., a dearth of
“zero viewing” even during the four-week timefraohgring which such
measurements occur. For example, in the RODP traftached aExhibit 3.° the
detail report for the program “Benny Hinn — Thisvisur Day” reflects 71 varied
program broadcasts across 46 broadcast statieeEx8ibit 3 at pp.
SDC00000560-564. Nonetheless, of those 71 vanagrgm broadcasts, 65 were
assigned a “<<” figure foall broadcasts appearing on the identified station,
effectively a zero rating.Only six varied program broadcasts generatedipesi

figures.

® See e.g.Exhibit 3, SDC00000503t seq.Nielsen RODP February 20(Note:
Restricted.]. SDC00000508t seqis a 254-page document. For purposes of ease,
| attach a€xhibit 3 only those pages as are relevant to my testimengim If
desired by the Judges, | will augment Exhibit 3wite entirety of thé&lielsen

RODP February 2001

’ OnExhibit 3, pp. SDC00000560-564, column “1” of “23” columnentifies
the “HH RTG”. Thereon appears the assigned houdehting for the measured
broadcast and the lead-in program.
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In light of the fact that the IPG programming rgalhly constitutes a
handful of programs, the consequence of a shtfigaletriment of a particular
retransmitted program can be dramatic. For exagnafilether things being equal,
of the 168,198 retransmitted devotional progranaboasts identified in IPG’s
data for 2000-2003, only 12,938 are likely beingamged because RODP data for
only four weeks per year exists (168,198 x 4/52:938). Next, presuming that
only 24% of those measured broadcasts are meaamngewers because of the
prevalence of “zero viewind”the RODP ratings data is based only on 3,105
broadcasts over the course of four years, i.e. br@édcasts per year. Finally, the
attributed viewership figures are not even actushsured viewership, but rather
projectionsof actual viewership.

Next, unique to RODP reports is the fact that segorts require certain
criteria to be met in order for a viewership ratiode recognized. For example,
“the program must have been telecast in at leastNiSI markets . . . and
scheduled at the same time and day in at leasbtwee four weeks” and “a station

must have telecast once during the four measurewesis (at least three different

® This is the lowest percentage of “zero viewiagpearing in the Nielsen diary
data from 2000-2003, and is relied on herein degp# fact that the Nielsen meter
data on which Mr. Sanders relies is generally askedged as being much more
limited and, therefore would generate higher “28ewing” percentages than the
Nielsen diary data. See supra.
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days for Monday-Friday programs)”, and a wealtlotbier requirements that could
attribute a zero rating to an otherwise compendataladcast. See e.gxhibit 3,

at pp. SDC00000506-507, Sections I.A-C. Moreoaeneasured rating mightill
not be reflected, as the RODP report explains “Wiainsehold audiences fall
below the minimum reporting standards the symboisdfserted. ‘Blanks’

should not be interpreted as connoting zero viewarthe universe.” Id. at Section
I.C.

Finally, the RODP reports identify the aggregatmhbar of surveyed
households for any DMA, and what appears to benaneably small sampling for
a category as small as the devotional programmategory. Exhibit 3 at pp.
SDC00000511-512. For example, the DMA samplingMoitene-Sweetwater is
523 households. Id. However, a footnote therktofies that the presented
figures are for all four weeks of February, and tha sample size for any given
week is one-quarter of such figures, i.e., 131 bBbakls for Abilene-Sweetwater.
Id. The largest market in the U.S., New York Citgs a DMA sample of 2,318,
meaning that only 579 households are being survayady given time, despite
having 6.93 Million DMA householdsExhibit 3 at pp. SDC00000512 and
SDCO00000525. Such sampling equals a mere 0.0083% ®MA

(579/6,935,610 = 0.00008355).
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Even ignoring the possible circumstances by whigkden-imposed criteria
automatically impose a “blank” viewership ratingaio otherwise compensable
broadcast, the foregoing amply demonstrates howtthbution of ratings for 26
different devotional programs basedramore than 776 broadcasts in a given
yearfor the entire U.S., where an extremely limitedntner of households are
being surveyed in any given market in order to wagtatings for that limited
number of broadcasts (e.g., New York City), is lyghulnerable to being skewed
by the attribution or non-attribution of a singimadcast.

3. The Nielsen “RODP” report fails to even measure prgramming
by Billy Graham Evangelistic Association.

In the course of reviewing Exhibit 1 (SDC0000141X)oticed a rather
glaring omission not addressed by Mr. Sanders.alNgtthe Nielsen RODP
reports account for no broadcasts by one of IP@&represented devotional
claimants, Billy Graham Evangelistic AssociatioBGEA”). Although Mr.
Sanders purports to have reviewed IPG’s writteadadistatement in the initial
round of these 2000-2003 cable proceedings, andatzereliant thereon, no
mention is made in his testimony that the BGEA paogbroadcasts are reflected
nowherein the RODP reports. Itis not even the caseghah program broadcasts

have been acknowledged and assigned a “non-ratieg”a “<<” designation.
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Rather, the broadcasts do not appear at all, anBGEA programming is not
listed. SedExhibit 3 at pp. SDC00000532.

The foregoing is notable because it brings intastjae the entirety of the
RODP reports. Billy Graham was an iconic devotigmmagrammer, and BGEA is
his popular successor. IPG represents BGEA foydlaes 2001-2003. During that
timeframe, IPG’s data demonstrates 824 distanthamemitted broadcasts of
BGEA programming taken from the broadcast datahfer200-231 stations
included in IPG’s database. Although the RODP respghould be inclusive of
such broadcasts, i.e., a surveyabbfUu.S. broadcasts, distantly retransmitted or not,
the BGEA broadcasts found in IPG’s data appear eogvim the RODP reports.

Attached hereto asxhibit 4 is a spreadsheet identifying each of the 2001-
2003 BGEA broadcasts, including information adtitle, station, date, and time
of local broadcast. For ease of consideratiomyvelorganized such exhibit
according to years of broadcast, wherein ther@@@eretransmitted broadcasts
during 2001, 244 retransmitted broadcasts durifi2 28nd 181 retransmitted
broadcasts during 2003.

The BGEA broadcasts are not insignificant. Ashees volume, the 824
broadcasts represent 0.64%abfretransmitted broadcasts between 2001 and 2003

(824/128,682= .00640338). More significantly, B®EA broadcasts appear on
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some of the most extensively retransmitted statimetuding superstations WGN
Chicago, WPIX New York, KTLA Los Angeles, WSBK Bost, WWOR New
York, and KCAL Los Angeles. Sdexhibit 4. Consequently, if there had been a
measured viewership rating of the BGEA broadcastse likely than not it would
have been significant.

The explanation for the omission is simple butstased previously, brings
into question the entirety of the RODP reports.ribg2001-2003, BGEA
broadcasts appeared during the periods covereaedg ®DP reports on only a
handful of occasions. Specifically, BGEA prograrodilcasts occurred on only
five occasions during February 2001, four occasturgng February 2002, and
zero broadcasts during February 2003. That i824fBGEA program broadcasts
from 2001-2003, an aggregate of nine broadcastsriea during the timeframe on
which the SDC chooses to rely in order to alloediteoyalties. Given the limited
timeframe covered by the RODP reports, and thelsmaiber of programs that
are being surveyed, the possibility that the RO&pdbrts might inequitably omit
any value to a program (or several programs, ircéise of BGEA) is not only
possible, it is likely.

In sum, absent the SDC submission of testimonyrbgxgert statistician

with an expertise in Nielsen ratings data, who affinm how such limited
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broadcasts for so many programs is statisticagjgiBcant, and who explains how
such measurements could still maintain a limitéativee error raté,the Nielsen
RODP data is of questionable validity. Mr. Sandensot that witness. In a
phrase, even if it were legitimate to consider dlo@tings” data in order to
allocate royalties for thdistantretransmission of programming (which it is not),
the Nielsen RODP data is simply too sparse fronciwko draw any legitimate
conclusions.
F. THE SDC’S “LOCAL RATINGS” METHODOLOGY RELIES ON
THE MOST ADVANTAGEOUS INFORMATION CONTAINED IN
THE RODP REPORTS, AND IGNORES SIGNIFICANTLY LESS
ADVANTAGEOUS INFORMATION CONTAINED THEREIN.
Although there is a logical misstep in relyinglonal ratings data to allocate

distantretransmission royalties, particularly when thealaatings data is derived

from stations that might not have even been distaetransmitted, | additionally

° At Exhibit 3, p. SDC00000513, Nielsen calculates the StatlsTickerances for
the RODP figures, but such calculation begins ataibuted 5% rating. It
therefore cannot be appliedday of the devotional programming household
projections because their ratings are dramatiéaer, evenf measurements are
reported by Nielsen. See, elgxhibit 3, pp. SDC00000560-564. For example,
the two devotional programs in these proceedingsNhi. Sanders asserts are
“among the best performers” are “Hour of Power” dmdTouch”. However, in
the 2001 RODP report, both garner only an averaeg of 0.9%. Exhibit 3, pp.
SDCO00000540. In fact, more than two-thirds ofdlegotional programming that
reflectany measurements garner a mere 0.3% average rataig, ragsing issue
with the validity of such measurements. Id.
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observed that the RODP reports provide varied égdior what appears to be the
same measurement. Specifically, the RODP reporttam,inter alia, an
explanation of the report contents, program rarkiamgrording to projected
viewership, average projected viewership per brasi@and details about the
projected viewership for any given measurable @ogr

Appendix B to Mr. Sanders’ testimony in the SDCtten direct statement
reflects the figures utilized from the RODP rep@sshe ultimate basis for value
allocation between IPG and SDC programming. Frdmatwcan surmise from
comparing the RODP reports and Appendix B, the AgpeB figures were
derived from a single entry on each of the RODRditlepages.

For example, pages SDC00000560-56&xiibit 3 are the “detail” pages
for “Benny Hinn’s This Is Your Day” for February Q0. On the initial page there
Is an entry of “128” under the heading “TOTAL HHLE&00)”, presumably
reflecting a projection of 128,000 households fa& program during February
2001. This is the figure on which Mr. Sandersa®lio create Appendix B to his
testimony and, for example, the figure “128” apgaarAppendix B as the figure
allocated to Benny Hinn Media Ministries for caleangear 2001.

Nonetheless, elsewhere in the RODP reportsferentfigure is provided

for projected DMA household viewing for this exaeime program. Specifically,
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on page “R-7" of each RODP report, there is a nagkif the measured programs
which also provides a figure of projected viewensthe aggregate DMAs. This
information appears in the next to last columnaxftepage “R-7”. Attached as
Exhibit 5 are the “R-7" pages for each of the years 200®200

Making a side-by-side comparison with the entrigsearing in Appendix B
to Mr. Sanders’ report, discrepancies exist fromftgures appearing in the “R-7"
pages. SeExhibit 6. While the discrepancies of percentages allodableG
programming do not appear extraordinary, they presignificant royalties. A

summary of the discrepancies are reflected inghketbelow.

TABLE 3
IPG % Appendix B
from RODP (from “detail” | per page “R-7" Difference
pages)
2000 28.3% 29.1% .8%
2001 27.2% 28.1% .9%
2002 32.6% 33.3% 1%
2003 31.8% 32.3% 1.1%

The initial question, of course is why Mr. Sandelected to rely on the
figures buried in the “detail” pages of the RODPBa#s, rather than the
summarized figures already available in the “R-&@s. No hint of the answer
appears in his testimony, but it presumably reladesich figures being slightly

more advantageous to the SDC. In fact, when ungiRODP figures in other
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proceedings, the SDC has used the figures frorRtiAigoages rather than the
figures buried in the “detail” pages. See, e.gn$odlidated Docket No. 14-CRB-
0010-CD/SD (2010-2013Yyritten Direct Statement of Settling Devotional
Claimants, Testimony of E. Erkaatp. 1%t seq(Dec. 29, 2017). While there is a
logical misstep by the use loical ratings data to allocatistantretransmission
royalties, if any use were made of the local ragidgta wherein discrepancies of
projected viewers exists, such use should logidalyf such information as is

least favorable to the presenting party, i.e. fidneres set forth above.

Respectfully submitted,

By /sl
Raul C. Galaz

January 8, 2018
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DECLARATION OF RAUL GALAZ

| declare under penalty of perjury that the foiagdestimony is true and
correct, and of my personal knowledge.

Executed on January 8, 2018 /sl
Raul C. Galaz
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EXHIBIT 1
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EXHIBIT 2
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EXHIBIT 3
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EXHIBIT 4
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EXHIBIT 5
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EXHIBIT 6
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